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Supreme Court of Pennsylvania. 

DARK ET AL. v. JOHNSTON ET AL. 

An agreement was made by the owner of land With one who was to explore the 
same for mineral oil, and if oil was found a part of the land was to be sold to the 
explorer Held, to be a personal license, on which ejectment would not lie by the 
assignee of the covenantee. 

If the licensee had held possession under the license he might have recovered in 
ejectment so much of the land as he had lawfully occupied under the license. 

Error to Common Pleas of Warren county. 

Ejectment. — Samuel McGuire was the owner in fee of the land 
In dispute, and lived upon and cultivated about sixty acres, the 
balance being unimproved woodland. In 1859 McGuire and 
Samuel Baird entered into the following agreement: — 

" Memorandum of agreement made this 26th day of November 
1859, in Tidioute, Deerfield township, Warren county, Pa., 
between Samuel McGruire, of the above place, and Samuel 
Baird, of Pittsburgh, Allegheny county, Pa., witnesseth : 

" That the said McGuire is the owner of a farm in Tidioute, in 
Deerfield township, Warren county, Pa., of about two hundred 
and fifty acres, more or less, running on the Allegheny river, and 
along and on both sides of the course of McGuire run, about one 
mile and twenty-six rods ; and also an island in said river, oppo- 
site the homestead, of about nine acres. On this land petroleum 
or mineral oil may exist, and said McGuire is desirous of having 
it explored, and agrees to and with said Baird as follows, viz. : — 

" First. Said Baird, as full consideration for the right to sink 
one or more wells or pits on the island, and four trial wells or pits 
on the farm, pays to said McGuire $100 before commencing work ; 
and should said Baird find oil on said island, then said McGuire 
agrees to sell to said Baird the above-described island for the 
sum of $500. The one hundred paid on commencing work to be 
part of said sum ; the remaining four hundred to be paid on 
McGuire's giving him a warranty-deed for said island in fee. 

" Second. Said McGuire covenants and agrees with said Baird 
to grant him an exclusive right to sink wells and pits for obtain- 
ing mineral oil over the rest of said estate, on the following terms 
and conditions, viz. : $100 for each and every period of ten 
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years ($10 per year), for each and every well or pit that said 
Baird may continuously pump oil from ; the continuous pumping 
of said oil to be the evidence that such wells or pits are used. 
The rent for each and every well shall be paid yearly. 

" It is understood and agreed on the part of said Baird, that 
he will not, in boring or sinking such wells or pits, or in erecting 
the necessary buildings and apparatus to obtain and refine, or 
prepare for market said oil, [occupy] any part of said farm 
valuable as pasture or tillable ; and that any fences interfered 
with shall be restored into good condition. 

" It is further understood and agreed between the parties to 
this instrument, that in case the said Baird shall fail to find rock 
oil on either the island or farm aforesaid, then he shall be at full 
liberty to remove any buildings or machinery he may have put 
up, and the $100 paid to McGuire shall be in full of every 
demand. 

" And, further, should oil be found, then the right to pump oil 
from the wells shall continue as the said rent is paid, as before 
mentioned. For and in consideration of the above premises, we 
hereby bind ourselves and our legal representatives for and to the 
full performance of the above agreement in every part. 

" Witness our hands and seals the above date. 

HIS 



" Samuel M Maguire, [l. s.] 

MARE. 

" Samuel Baird. [l. s.] 



" Witness present, 
" Stewart Gwtnn, 

"Of New York:' 

In pursuance of this agreement Baird commenced operations 
to procure oil ; seventeen wells were begun on the island, and a 
considerable number on the main land. Operations were con- 
tinued at an expense of about $20,000, until June 1861, when 
Baird returned to Pittsburgh, where he resided, leaving no one in 
charge of the land, and gave no further attention to it. 

On the 2d of April 1861, Samuel McGuire executed to C. B. 
Curtis and Josiah Hall, a deed of general warranty for the lands 
in dispute, under which they took possession of the land, and they 
or their grantees have been in possession ever since. 

The plaintiffs below being assignees of Baird, then brought this 
suit and got a verdict in their favor. 
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S. Dickson and Brown $■ McKelvy, for plaintiffs in error, who 
were defendants below. — The instrument from McGuire to Baird 
gave the latter a mere license. 

I. A license, or right to a profit d prendre, will not sustain 
ejectment. A writ of ejeetione firrnce, or trespass in ejectment, 
lies where lands or tenements are let for a term of years, and the 
lessee of the term has been ejected or ousted. Plaintiff must 
make out title of lessor, lease, entry under the lease, and ouster. 

Therefore, on those things whereon an entry cannot in fact be 
made, no entry shall be supposed by any fiction of the parties. 
An ejectment will not lie de piscaria in a river, nor for a common 
d prendre, or rent, or other incorporeal hereditament : Herbert 
v. Laughlayn, Cro. Oar. 492, ; s. p. Molineaux v. Molineaux, 
Cro. Jac. 146 ; 8 Mod. 278. See also 2 Yeates 321; 9 Johns. 
298 ; 16 Id. 184 ; 6 Litt. 184. 

In Rex v. The Inhabitants of Old Alresford, 1 T. R. 358, 
Mr. Justice Ashhukst said : " There is no doubt but that a fish- 
ing is a tenement. Trespass will lie for an injury to it, and it 
may be recovered in ejectment." But in this case all the judges 
were agreed that the soil passed, and therefore he was not speak- 
ing of a mere profit d prendre. 

The cases usually cited in support of his view are Smith v. 
Barrett and Newman v. Holdmyfast ; but in the case of the 
boilary (Smith v. Barrett, Sid. 161, 1 Lev. 114) ejectment lies, 
because the salt is the whole profit of the soil — as in a deed the 
soil may pass by the word profits: 1 Salk. 228; Plowd. 594; 
Oro. Bliz. 190 ; and as to the case of common appendant or 
appurtenant (Newman v. Holdmyfast, Sh. 54), Stephens in his 
N. P., p. 1392, puts it upon the one ground, that it was 
" demanded as such, with the land in respect of which it is 
claimed ; and by giving possession of the land, the sheriff gives 
that of the common." 

II. A license is revocable, though granted by deed and for 
consideration paid : 3 Kent 452. 

In commenting upon Wood v. Lake, Sayers 3, which was 
ruled upon the strength of Webb and Paternoster, Palm. 71, Lord 
St. Leonards, who had " forcibly attacked" its authority in the 
earlier editions of his work on Vendors and Purchasers, in his 
last edition (the 13th, 1857), says : " The writer thought that 
the case in Palmer did not bear out the judgment in Wood and 

Vol. XV— 35 
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Lake. The case was, however, followed in several recent cases. 
But in the case of Wood v. Leadbitter, 13 M. & W. 838, it was 
held, that no incorporeal inheritance, or for life or years, affect- 
ing land, can be created without deed, and that a mere license is 
revocable, although granted by deed, and for a price paid." A 
license doth not extend but to him to whom it is given, and cannot 
be granted over (this was a case affecting personal property) : Howes 
v. Ball, 7 B. & C. 481. See also Jamieson v. Milleman, 3 Duer 
257 ; 15 111. 397 ; 13 M. & W. 808 ; 11 A. & E. 34 ; 8 Mete. 34. 

III. If the licensor conveys the land to another, a license to 
enjoy an easement is determined at once, without notice to the 
licensee of the transfer, and he is liable in trespass if he after- 
wards enters upon the land : Wallis v. Harrison, 4 M. & W. 
538 ; Coleman v. Poster, 37 E. L. & E. Rep. 489. 

IV. The right of Baird was a mere license, and was revocable 
and unassignable: Doe v. Wood, 2 B. & Aid. 719, Riddle v. 
Brown, 20 Ala. 412, and Gfrubb v. Bayard, 2 Wall. 81, are 
directly in point. The leading case in this country upon the 
subject of license, is that of Prince v. Case, 10 Conn. 375, and 
annotated in 2 Am. L. C. 728. 

In deciding whether the right conferred is a license or a grant, 
the first question must always be, what is the subject of the con- 
tract? As here, the right to explore, or the oil found? But 
even where the contract would operate as a valid grant if exe- 
cuted, it may still be revoked, if not yet acted upon. 

" A license is technically an authority to do some one act or 
series of acts on the land of another, without passing any estate 
in the land. Such as a license to hunt in another's land, or cut 
down a number of trees. These are held to be revocable when 
executory, unless a definite time is fixed :" Cook v. Stearns, 11 
Mass. 533. See also Emerson v. Fish, 6 Greenl. 200 ; Jackson 
v. Babcock, 4 Johns. 418 ; Vandenburgh v. Van Bergen, 13 
Johns. 212 ; Jackson v. May, 16 Johns. 184. 

[We regret that we have not been furnished with the argument 
for the defendant in error. — Ed. A. L. R.] 

Opinion by Strong, J. 

The agreement upon which the plaintiffs below rest their right 
to recover in ejectment is singularly obscure. The avowed motive 
that induced it was a desire of the owner of the land that an 
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exploration might be made to ascertain whether it contained mine- 
ral oil. But what rights it was intended to give to Samuel Baird 
the explorer, it is difficult to determine from the language used 
by the parties. And the difficulty is increased by the fact that 
the stipulations respecting the island and those respecting the 
farm are diverse, and yet they are mingled together. So far 
as it relates to the conveyance of any interest in the lands, 
the contract is executory. No doubt it amounts to an engage- 
ment to sell the island on a certain contingency, but there 
is no absolute covenant to sell. McGuire undertook to make 
a conveyance of the island if Baird should find oil upon it. 
To allow to the agreement a reasonable construction, it must of 
course be held that the discovery of oil must be made within 
a reasonable time. But what interest, if any, did McGuire 
agree to give in the body of the farm ? The plaintiff insists that 
the agreement amounts to a sale of the oil itself; and that the oil 
being a part of the land, is a corporate hereditament, to recover 
possession of which ejectment will lie. But if it be conceded that 
by the contract there was a grant of the oil, it by no means fol- 
lows from that alone that ejectment is maintainable. Oil is a 
fluid, like water ; it is not the subject of property except while in 
actual occupancy. A grant of water has long been considered 
not to be a grant of anything for which an ejectment will lie. It 
is not a grant of the soil upon which the water rests : Coke Litt. 
4, V. It would confound all legal notions were it held that an 
action can be maintained for the recovery specifically of the pos- 
session of a subterranean spring or stream of water, no matter 
whether the waters are mineral or not. There is a manifest dif- 
ference between a grant of all the coal or ore within a tract of 
land, or even the grant of an exclusive right to dig, take, and 
carry away all the coal in the tract (which we held in Caldwell v. 
Fulton, 7 Casey 475, to be a grant of a corporeal interest), and a 
grant of the waters in or on the tract. The nature of the subject 
has much to do with the rights that are given over it, and to us it 
appears that a right to take all the oil that may be found in a tract 
of land, cannot be a corporeal right. The contract in this case is, 
in some particulars, not unlike that under consideration in Clement 
et al. v. Youngman et al., 4 Wright 341. Like that it is the 
grant of an exclusive right, but no present consideration is agreed 
to be paid for the oil. It contains no covenants of the grantee 
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either to search for the oil, or to become a lessee of wells on the 
main farm, and what is exceedingly important it provides for a 
future conveyance of the island and assurance of rights on the 
main land, in the event that oil should be discovered. This pro- 
vision is very clearly indicative of an intention that no present 
estate should pass, either corporeal or incorporeal. If the agree- 
ment referred to in Clement et al. v. Youngman et al., supra, 
was correctly ruled to convey no corporeal hereditament such 
as is essential to the maintenance of an ejectment, much more 
must the contract here be held to be no grant of a corporeal inte- 
rest, in any portion of the farm. There is also no distinct asser- 
tion that Baird should have all the oil. At most, his rights are 
made to extend only to so much as he might find. McGuire does 
indeed covenant to grant an exclusive right to sink wells for 
obtaining oil, but even after the grant shall be made it is only for 
such wells as he shall continuously pump oil from, that the cove- 
nantee is to receive payment. The only clause which expressly 
grants any right to take the oil is the last, and that is : " Should 
oil be found, the right to pump oil from the wells shall continue," 
as the rent is paid. This surely is not a grant of all the oil. More- 
over, Baird is expressly authorized to remove his buildings or 
machinery, in case he fail to find oil. This provision is unneces- 
sary if a corporeal right was granted. And the removal of build- 
ings, &c, determine all rights under the contract. In such a 
contingency, the $100 paid are to be in full of every demand. 
These stipulations point to an intention that nothing more was in 
contemplation of the parties than a license before the proposed 
exploration should prove successful, and we think a license is all 
that Baird acquired. He obtained not even an easement on the 
land, for it is essential to an easement that there should be both 
a dominant and a servient tenement. But the right or privilege 
assured by this contract was not for any other tract of land, but 
solely for Baird himself. 

Regarding then the agreement, not as a conveyance of corpo- 
real estate, but as a license, we proceed to the consideration of its 
effect. Generally a parol license is revocable at the pleasure of 
the licensor, and it is nevertheless revocable because a considera- 
tion has been paid for it : Wood v. Leadbitter, 14 M. & W. 838. 
It cannot be doubted, therefore, that Maguire might have revoked 
the license in this case, had it been given by parol at any time 
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before Baird had expended labor or money on the faith of it, in 
prosecuting the explorations. By so doing, he might have sub- 
jected himself to a liability to respond in damages, but his right 
to withdraw the permission given would have been inseparable 
from the nature of the arrangement. Here, however, the lieense 
was not parol, it was given by deed. It is not so clear that a 
license given by deed is revocable at the pleasure of the grantor. 
See the Law of Mines, Minerals and Quarries, by Arundel 
Rogers, a late English elementary treatise, page 313. Without 
pausing to inquire how this may be, how stands the case when a 
license has not only been granted by deed, but acted upon, and 
when the licensee, on the faith of it, has made large expendi- 
tures ? It must be admitted that the license to Baird authorized 
him to go upon the land, to bore or sink wells, and to erect the 
machinery and buildings necessary for obtaining oil, or at least 
for ascertaining whether it existed on the land. The privilege 
included a right to occupy so much of the surface as was required 
to enable him to enjoy the main thing granted. These privi- 
leges, though not all expressly given, are plainly implied. They 
would be, were no reference made to them. They are, however, 
spoken of in such a manner as to leave no doubt that it was 
intended they should go with the right to sink wells. And the 
evidence given at the trial shows that in the enjoyment of his 
license Baird did occupy portions of the land, that he expended 
a large sum of money in sinking wells, and the verdict of the jury 
establishes that there has been no abandonment. 

It has been held in this state that even a parol license executed 
may become an easement upon the land, and that when acts have 
been done by one party in reliance upon a license granted to 
another, the latter will be equitably estopped from working it to 
the injury of the former : Lefevre v. Lefevre, 4 S. & R. 241 ; 
Eesick v. Kern, 14 Id. 267; Lacy v. Arnett, 9 Casey 169. 
These are cases, it is true, where the license was not personal, 
but where a servitude had been imposed for the benefit of another 
tenement. In them an easement was allowed in favor of the 
dominant tenement, appurtenant to it, and passing with it to a 
grantee of the license, as held in McKillip v. Mellhenny, 4 
Watts 317. The same reasons which were controlling in these 
decisions appear to us to be applicable to the present case. 
Admitting, as we must, that we are not to confound the contin- 
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gent covenant to sell the island, and to accept Baird as a tenant 
of wells on the main land, with the antecedent rights given to 
explore, we have still the facts that under the license to explore 
he was in possession of certain portions of the land, that such 
possession was authorized, that in taking it and continuing it 
large expenditures had been made, and that neither the occupancy 
itself, nor the right to maintain it, has ever been abandoned. Add 
to this the fact that if oil should be discovered as a result of his 
search, Baird was assured that he would be entitled to a convey- 
ance of the island and a lease of wells on the main land, and it 
would seem grossly unjust in McGuire to make all his expendi- 
tures fruitless to him, and by revoking the license deprive him of 
the right, the expectation of which induced his expenditure. If 
in Lefevre v. Lefevre there was enough to raise an estoppel, 
and prevent the licensor from denying to the licensee the fruit of 
his expenditure, there surely is in this. Taking the occupancy 
of so much land as was necessary for the allowed explorations as 
being authorized, it was authorized for a consideration, and so 
was the continuance of the occupation. Call this what you may, 
an easement, which is an incorporeal right, or a temporary right 
to possession, defeasible, and ended when it shall be ascertained 
that the land does not contain oil, it was not for Mr. McGuire to 
take it away. Neither his conveyance of the land, nor a re-entry 
by himself, could deprive Baird of the rights obtained by him in 
virtue of the license and the action under it. 

If, therefore, the case stood upon this ground alone, we should 
be of opinion that the plaintiffs below were entitled to recover so 
much of the island and farm, as the licensee had taken the occu- 
pancy of for the purpose of sinking wells, and ascertaining whe- 
ther oil is to be found. Thus far the disseisin of McGuire or 
his grantees would be regarded unlawful, and we should feel our- 
selves justified in sustaining an ejectment to restore a possession 
wrongfully taken away. 

But this ejectment was brought by the grantees of Baird, not 
by himself. We are, therefore, brought to a consideration of the 
effect of his grant. Looking to the contract, it is plain the 
license was a personal privilege. It was given to Samuel Baird, 
and not to his assigns. And it was a privilege to be enjoyed 
exclusively on the land of McGuire. It was not for the benefit 
of any other tenement. It was not appurtenant to any other 
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lands, but it belonged exclusively to the person of the grantee 
This is affirmable, not only of the right to explore but of the right 
to occupy lands for the purpose of exploration. The latter is only 
an incident of the former. It is but adjutory of the former. 
When the right to search for oil is gone, the right to occupy land 
for such a search is gone -with it. That a license is a personal 
privilege, and not assignable, is a well-settled principle. It is 
induced almost always by confidence in the character of the 
licensee. A man may well accord a privilege upon his lands to 
one person, which he would refuse to others. Hence it is held 
that a personal license is not assignable, and that an assignment 
by a licensee determines his right. Though a licensor may be 
estopped from recalling the privilege granted, the licensee may 
destroy it. He may abandon or release. He cannot substitute 
another to his right. The cases are numerous in which it has 
been held that his assignment puts an end to the license : The 
King v. Hewton, Bridg. 115 ; Hull v, Babeock, 4 Johns. 418 ; 
Prince v. Case, 10 Conn. 375 ; Ummerson v. Fisk, 6 Greenleaf 
200. It is true that in Muskett v. Hill, 5 Bing. N. C. 694, it 
was ruled that a license to search for and raise metals, and also to 
carry them away and convert them to the licensee's own use, 
passes an interest capable of being assigned. But in that case the 
license was by indenture, it was given to the licensors, their exe- 
cutors, administrators, and assigns, and the indenture contained 
an express provision that the license and authority should be 
assignable by deed. The case, therefore, is not in conflict with 
the rule that a personal license is not assignable, in which respect 
it differs from a grant which carries an interest. Whatever, there- 
fore, might have been Baird's rights had he retained the privilege 
given to him by the agreement, his grantees cannot recover in 
ejectment. 

This view of the case dispenses with the necessity of consider 
ing any other than the fourth assignment of error. 

The judgment is reversed. 



